
5230 East Shea Boulevard * Scottsdale, Arizona 852 
PH: (480) 998-3300; FAX: (480) 483-7908 

November 14,2005 

Brian Bozzo 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

RE: Johnson Utilities, L.L.C.: Compliance with Decision No. 68236 
Quarterly Reports on the status of the pending La Osa and Sonoran litigation 
ACC Docket Nos.: WS-02987A-04-0889 

Dear Mr. Bozzo: 

Pursuant to the above-referenced matter, Johnson Utilities hereby submits this 
compliance filing in accordance with the Commission's orders. Enclosed please find the court 
documents for the La Osa and Sonoran Litigation attached hereto as Attachment No. 1 and 
Attachment No. 2 respectively. Several of the court documents have been excluded from the 
Docket Control filing due to their voluminous size as discussed in our November 10, 2005 letter 
to David Ronald. Three copies of the following court documents are being filed with Earnest 
Johnson, Director of the Utilities Division, for Staff to review along with one copy for your use: 

La Osa 

Complaint 
First Amended Complaint 
Motion for Designation as Complex Civil Litigation 
States Initial Disclosure Statement 
Third Party Disclosure Statement 

Sonoran 

Complaint 
Plaintiffs First Amended Complaints 
Answer of Defendents 
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5230 East Shea Boulevard * Scoftsdale, Arizona 85254 
PH: (480) 998-3300; FAX: (480) 483-7908 

If you need any additional information in regards to this compliance item, please do not 
hesitate to contact me. Thank you for your time and consideration in this matter. 

Johnson Utilities, LLC 

Cc: Brian Tompsett, Johnson Utilities 
Richard Sallquist, Sallquist, Drummond & O’Connor 
Ernest Johnson, Director 
Brian Bozzo, Compliance Manager 
Docket Control 
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Michael K. Jeanes, Clerk of Court 
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LN Filing ID 5875135 
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NO. CV 2005-002692 

Jay Natoli, P o .  003 123) 
John M. Di aro, (No. 017790) 
Christ0 her G. Stuart, (No. 0123713) 
Scott $ Hulbert, (No. 021830) 
JONES, SKELTON & HOCHULI, P.L.C. 
2901 North Central Avenue, Suite 800 
Phoenix, Arizona 85012 

minuteentriesa shfirm.com 

Attorneys for Defendants George H. Johnson 
and Jana S .  Johnson; George H. Johnson 
Revocable Trust, and George H, Johnson and 
Jana Johnson, Co-Trustees; Johnson 
International Inc.; The Ranch at South Fork, 
L.L.C.; General Hunt Properties, Inc.; Atlas 
Southwest, Inc. 

(602) 263-1746 

ARIZONA SUPERIOR COURT 

MARICOPA COUNTY 

STATE OF ARIZONA, ex rel,, STEPHEN 
A. OWENS, Director, Arizona Department 
of Environmental Quality; MARK 
WINKLEMAN, Commissioner, Arizona 
State Land De artment; ARIZONA 

DONALD BUTLER, Director, Arizbna 
Department of A iculture; ARIZONA 

Arizona State Museum, 

GAME AND KSH COMMISSION. 

BOARD OF RE 8 ENTS, on behalf of the 

Plaintiffs, 

V. 

GEORGE H. JOHNSON and JANA S .  
JOHNSON, husband and wife; THE 
GEORGE H. JOHNSON REVOCABLE 
TRUST, and GEORGE H. JOHNSON and 
JANA JOHNSON, co-trustees; JOHNSON 
INTERNATIONAL INC.; THE RANCH 
AT SOUTH FORK, L.L.C.; GENERAL 
HUNT PROPERTIES, INC.; ATLAS 
SOUTHWEST, INC.; KARL ANDREW 
WOEHLECKE and LISA WOEITLECW, 
husband and wife; JOHN DOE and JANE 
DOES, husbands and wives, 1 through 10; 
ABC CORPORATIONS, 1 through 10, 

Defendants 

'Assigned to the Honorable Rebecca A. 
dlbrecht) 

http://shfirm.com


NOTION 

Pursuant to Rule 12(b)(6), 

Jana Johnson (collectively the “Johnsons”) 

them because the complaint fails to 

are either owners, directors, 

(which are comprised ofthree corp 

Although plaintiffs’ complaint alleges that the Johnsons are related to the various entities, 

it does provide any allegation sufficient to disregard the sep 

the Johnsons to personal liability. Indeed, there are no s 

the Johnsons individually, Because plaintiffs have not alleged 

the Johnsons to individual liability e Court should dismiss all claims against the 

Johnsons for failure to state a claim. This motion is supported by the following 

Memorandum of Law. 

ow entity defendants 

I. 
es of action 

including common law trespass, breach of a state grazing lease, statutory trespass, 

violations of Arizona’s native plant law on state and private lands, various water quality 

and storm water discharge violatio on private property a d  state trust lands, unlawfid 

killing of bighorn sheep, and the 

contend that the various legal 

grading and clearing of vari 

owned by the entity defendants (which allegedly later infected bighorn sheep with an 

illness). 

In the complaint, plai ffs name two sets of individuals, a m t ,  a limited 

2 



liability company and three corporations as defendants, including: (1) the Johnsons; (2) 

Karl Andrew Woehlecke and Lisa ehlecke; (3) The George H. Jo Revocable 

Trust, and George H. John 

Fork, L.L.C,; ( 5 )  Johnson 

15. The sole allegations relating to the Johnsons are that: 

The Johnsons are husband and wife, acted on behalf of their marital 
community and, “on information and belie ” George Johnson 
“directed, a proved or acquiesced in many of tlf e acts and omissions 
complaine B of herein.” & Complaint at 7 6 (emphasis added); 

George and Jana Johnson are the co-trustees and beneficiaries of 
defendant Johnson Trust and, as such, are liable for its 
Complaint at f[ 7; 

hnson is Vice Presid 
Hunt, hc .  

Fork Property at issue in one of 

George Johnson is President/Treaswer and Jana Johnson is Vice 
PresidentISecretary of defendant J 
Complaint at 7 10; 

George Johnson is PresidentrTreaswer 
President/Secretary of defmdant Atlas S 
at7 11; 

The Johnsons or the other de were either owners of, or involved 
in, the properties at issue. mplaint at 7 13; and 

The Johnsons are real estate develo ers that “directly or indirect1 own 

There are no allegations against the Johnsons claiming that th 

or control” the various entity de P endants. &g Complaint at {15. 
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any of the acts alleged in the complaint. Because there are no alleg 

would give rise to individual and personal liability, the Court should dismiss all claims 

against them. 

because they have ownership interests in or serve as officers, directors, trustees, or 

managers of the various legal entities that are defendants. Arizona has made it clear 

in statutes and case law, however, that in all forms of legal entities, courts do not disregard 

the legal form simp1 

trustee. Plaintiffs attempt to name the Johnsons is improper. 

i. 

defendant. 

The Arizona Limited Liability Company Act specifically defines who is liable 

A.R.S. $0 29-601, et sn;a. A member, for the actions of a limited liability company, 

manager, employee, officer, or agent of a limited liabil 

obligations or tort liabilities of the limited li 

a member, manager, employee, officer, or agent of the lim 

A.R.S. 5 29-65 1.' Likewise, a member of a limited liability company is not a proper 

A.R.S. 0 23-651 states: 

Except as provided in this chapter, a member, manager, employee, offtcer or age 
of a limited liability company is not liable, s 
manager, employee, officer or agent, for the d 
limited liability company whether arising in co 
or order of a court or otherwise. 
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party in a lawsuit against the limited liability company simply by reason of being a 

member. A.R.S. 5 29-656.2 

Inthis case, because The Ranch at Southfork, L.L.C. is a limited liability company, 

the limited liability company is re 

plaintiffs have alleged that George 

company, he does not actively manage 

anything other than his capacity as aging member of the limited liability company 

to subject the Johnsons to personal liability. Pursuant to the Arizona Limited Liability 

Company Act, there 

of The Ranch at Southfork, L.L.C. 

ii. 

Contrary to plaintiffs’ erroneous legal assertion that the Johnsons are “personally 

liable as trustees for all the acts and omissions of the Johnson Trust complained of [in 

the complaint],’’ Arizona law makes it clear that trustees are not personally liable for 

acts of a trust simply for being a trustee. A.RS. 8 14-7307 states that a trustee is not 

liable for the actions or torts of a trust unless 

A trustee is personally liable far obli 
control of property of the trust estate 
of administration of the trust estate 

A.R.S. 9 14-7307@) (emphasis added). 

In this case, the only allegati s relating to the Johnsons are that they are the co- 

trustees of the George H. Johnson 

c 
A.R.S. 6 29-656 states: 

A member of a limited liability co lely by reason of being a member, is not 
a proper party to proceedings by or ited liability company unless the object 
is to enforce a member’s right against or liability to the limited liability company or 
except as provided in this ohapter. 

5 



I 

Plaintiffs have not alleged anything else other than their erroneous legal conclusion that 

the Johnsons are personally liable because they are trustees. Pursuant to A.R.S. 9 14- 

It is well established that a corporate structure is a separate legal entity that has 

the legitimate purpose of insulating individuals from personal liability for acts done on 

behalf ofthe corporation, &vlalisewski v. S intzer, 123 Ariz. 195, 

10 15 (App. 1979) (citing Dietel v. Day, 16 Ariz.App. 206,492 P.2d 

always been the law in Arizonathat when a corporation is legally created and authorized 

to do business on its own, officers, shareholders and directors are not personally liable 

for corporate liabilities. See Em; ration v. L t, 82 

Ariz, 320,3 13 P.2d 393 (1957). 

In this case, the only allegations relat 

are directors of defendant General Hunt, Inc. 

Johnson is Vice President; (2) Ge 

is Vice PresidentlSecretary of de 

Johnson is President/Treasurer and Sans S. Johnson i s  Vice PresidentlSecretary of 

defendant Atlas Southwest, Inc. P 

individual liability for the alleged 

case law in Arizona, the Johnson 

General Hunt, Inc.; Johnson Inte 
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Life Insurance Commnv, 170 Ariz. 34,821 P.2d 725 (1991)); or that the corporation 

is undercapitalized and is only a sham (Kerns, 993 F. Supp. at 714). 

Inthis case, plaintiffs do not make any ofthose allegations. There is no allegation 

that the legal entities are the alter egos of the 

inadequately capitalized or that reco 

or fraud on the system. Nowhere in plaintiffs’ complaint is there any allegation to support 

disregarding the separate legal entities and imposing personal liability on the Johnsons. 

Plaintiffs do not provide any factual basis for including the individual defendants at all. 

Indeed, the only allegation relating to the Johnsons that states anything other than 

their status as officer, manager, director or trustee is one sentence 

complaint that states: “Upon information and belie$ Defend 

directed, approved or acquiesced in many of the acts and omissions c 

See Complaint at T[ 6 (emphasis added). As an initial matter, on its face, the allegation 

shows that there is no factual basis for such an assertion at this time because it is only 

made “upon information and belief.” Secondly, the allegation only asserts a generic 

The rule in Arizona is that courts will not lightly disregar 

of legal entities and the party seeking 

3% 
Technical Institub. &c, 

entity and attach personal liability to a corporation’s officers, shareholders or directors, 

at a minimum, plaintiffs must prove that observance of the corporate 
injustice (Cammon Cons ultants c o p .  v, Day, 181Ariz.231,889P 

to observe the corporate form would result in an injustice (Gatecliff v. Great Republic 

25 

26 
andunspecified “many of the acts and omissions” that Ge 
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5pproved or acquiesced in. It is clear from the qualifications on the ion (and the 

lack of any substantive allegations against the JohnsonsZthat there is nothing to support 

that unwarranted conclusion. In such a case, even though well-pleaded material 

f the complaint are de 

nsider plaintiffs’ 

or unwarranted deductions offact. 

and Control, 162 Ariz. 4 15,4 

the course of the litigation, pl 

they should then seek leave of the court to amend their complaint to assert such a claim. 

In the meantime, however, it is improper for plaintiffs to generically assert an 

unsubstantiated and conclusory allegation “upon information and belief’ in an effort 

to circumvent the clear Arizona law statingthatthe Johnsons are not 

8 
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11. Conclusion 

For the foregoing reasons, George Johnson and Jana Johnson respectfblly request 

,hat the Court dismiss all claims against them individually for failure to state a claim. 

RESPECTFULLY SUBMI 

By-M Chris Stuart 
Jav Natoli 
Joh M. DiCaro 

George H. Johnson and Jana Johnson, 
Co-Trustees; Johnson International 
Inc.; The Ranch at South Fork, L.L.C.; 
General Hunt Properties, Inc.; Atlas 
Southwest, Inc. 

ORIGINAL e-filed and served 
this 23'd day of May, ZOOS, to: 

The Honorable Rebecca A. Albrecht 
101 West Jefferson, ECB 41 1 
Phoenix, Arizona 85003 

Terry Goddard, Attorney General 
Crai W. Soland, Special Counsel 
127fW. Washin on St. 

Attorneys for Plaintiff 
Phoenix AZ 8 Y 007 

1478361-1 9 
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John M. Di aro, (No. 017790) 
Christopher G. Stuart, (No. 012378) 
Scott W. Hulbert, (No. 021830 

2901 North Central Avenue, Suite 800 
Phoenix, Arizona 85012 

minuteentries@jshfirm. corn 

Attorneys for Defendants George H. Johnson 
and Jana S. Johnson; George H. Johnson 
Revocable Trust, and George H. Johnson and 
Jana Johnson, Co-Trustees; Johnson 
International Inc.; The Ranch at South Fork, 
L.L.C.; General Hunt Properties, Inc.; Atlas 
Southwest, Inc. 

JONES, SKELTON & HOC fr ULI, P.L.C. 

(602) 263-1746 

ARIZONA SUPERIOR COURT 

MAFUCOPA CO 

STATE OF ARIZONA, ex rel., STEPHEN 
A. OWENS, Director, Arizona Department 
of Environmental Quality; klARK 
WINKLEMAN, Commissioner, Arizona 
State Land De artment; ARIZONA 

DONALD BUTLER, Director, &na 
Department of A 'culture; ARIZONA 

Arizona State Museum, 

GAME AND FISH COMMISSION 

BOARD OF RE 8.l ENTS, on behalf of the 

Plaintiffs, 

V. 

GEORGE €L JOHNSON and JANA S. 
JOHNSON, husband and wife; THE 

ON, co-tnrstees; JO€INSON 
INTERNATIONAL INC.; THE RANCH 
AT SOUTH FORK, L.L.C.; GENERAL 
HUNT PROPERTIES, INC.; ATLAS 
SOUTHWEST, NC.; KARL A N D E W  
WOEHLECKE and LISA WOEHLECKE, 
husband and wife; JOHN DOE and JANE 
DOES, husbands and wives, 1 through 10; 
ABC CORPORATIONS, 1 through 10, 

Defendants. 

Michael K. Jeanes, Clerk of Court 

Michelle Paigen 
***Electronically Filed*** 

LN Filing ID 5875482 
May 23 2005 2:48PM MST 

NO. CV 2005-002692 

DEFENDANTS GEORGE H. 
JOHNSON AND JANA S. 
JOHNSON, GEORGE H. JOFINSON 
REVOCABLE TRUST; GEORGE H. 
JOHNSON AND JANA JOHNSON, 

INTERNATIONAL, INC.; THE 
RANCH AT SOUTH FORK, L.L.C.; 
GENERAL "T PROPERTIES, 
INC.; AND ATLAS SOUTHWEST, 
INC.'S MOTION TO DISMISS 
CAUSE EIGHT OF PLAINTIFFS' 
COMPLAINT (NEGLIGENCE PER 
SEI 

(Non-Classified Civil-Complex) 

CO-TRUSTEES; JOHNSON 

(Assigned to the Honorable Rebecca A. 
Albrecht) 
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MOTION 

Pursuant to Rule 12(b)(6), Arizona Rules of Civil Procedure, George H. Johnson 

and Jana S. Johnson; The George H. Johnson Revocable Trust, George H. Johnson and 

Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At South Fork, L.L.C.; 

General Hunt Properties, Inc.; and Atlas Southwest, Inc. (collectively “Defendants”) 

hereby move to dismiss Plaintiffs’ eighth cause of action (titled “Wrongful Destruction 

of Wildlife--Negligence per se”) for failure to state a claim. See First Amended 

Complaint at 77 105-1 14 (pp. 24-25). 

For their eighth cause of action, Plaintiffs allege that Defendants are negligent 

per se for allegedly causing the death of bighorn sheep allegedly violating A.R.S. 

$8 37-501 and 37-502 and 43 C.F.R. 0 414O.l(aXl). Plaintiffs fail to state a claim for 

negligence per se under the state statutes because the alleged harm resulting from 

fendants’ alleged actions is not the type ofharm meant to be addressed by the statutes. 

short, the purpose ofthe state statutes ist~guard al ofnatural products 

, etc.) fkom public lands, not the 

Amended Complaint. Because 

thepurposeofthestatestatutes isnotto bighorn sheep), Plaintiffs 

cannot use an alleged violation of a negligence per se claim 

for alleged deaths of bighorn sheep. 

e (grass), oil and gas, 

of wildlife” as alleged in 

semder43 C.F.R. 8 4140.l(a)(l) 

standard of care in a authority relied upon by 

Plaintiffs is not a statute passed by Congress, but rather aregulation adopted by an agency. 

Finally, the regulation Plaintiffs rely upon only establishes the possibility of civil penalties 

for violating terms and conditions in a Bureau of Land Management grazing lease. The 

2 
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regulation does not establish a general standard of care that would form the basis for 

a claim of negligence per se relating to the alleged communication of disease from 

domestic goats to bighorn sheep. 

Plaintiffs cannot state a claim for negligence per se under either the state statutes 

or the Bureau of LandManagement’s regulation. Accordingly, the Court should dismiss 

Plaintif& eighth cause of action.‘ This motion is supported by the following memorandum 

of points and authorities and by the factual allegations appearing in Plaintiffs’ First 

Amended Complaint and the exhibits attached themto. 

r. Factual Backmound 

For their eighth cause of action (‘‘Wrongfi.11 Destruction of 

2003, Defendants failed 

, and that many of the 

Silver Bell Mountaim 

Wddlif+Ne@gencepersey’)), Plaintiffs allege that in 

to control or restrain a goat herd existing on D 

goats escaped fk0mDefendant.s’ property and 

a herd of bigborn sheep are located. 

er state trust lands and 

e”) and/or contagious 

or the inability to evade 

predators.” Id. at T[ 49. 

’ This motion does not address Plaintiffs’ common law negligence claim (Plaif~tifiis’ ninth cause of action), but 
rather merely seeks dismissal of the negligence per se claim. 

3 
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Plaintiffs contend that because the goats allegedly escaped and crossed 

over state and federal lands, Defendants violated two statutes - A.R.S. § 37-5012 and 

43 C.F.R. $4 140.l(a)( 1): Plaintiffs contend that because Defendants allegedly violated 

those two statutes, Defendants are liable for negligence per se for the death of the bighorn 

sheep. 

II. Legal Analvsis 

A. 

laintifEs rely on one state statute, A is for their negligence 

re1atingtothealleged"Wrmgfid ." Plaintifi' attempt 

to base a negligence per se claim on that statute fails, however, e the express intent 

of the statute is to provide a remedy for the wrongM removal of natural products (such 

forage for livestock, oil and gas, valuable etc.) h m  state land- not 

alleged wrongfid destruction of wildlife. 

na courts have ad 

igence per se. See Te 

Torts (1 965) on the 

33 P.2d 1233,1237 iss 

of Land Management: 

to civil penalties under Q 4170.1: 
(a) Grazing permittees or lessees performing the following prohibited acts may be subject 

(1) Violating special terms and conditions incorporated in permits or leases[.] 

4 



(App. 1996). Under the doctrine of negligence per se, a standard of care mandated by 

statute preempts the traditional common law negligence inquiry as to whether a defendant’s 

actions were reasonable. See id. (citing Restatement (Second) of Torts (“Restatement”) 

5 286 (1965)). Accordingly, if the law imposes a standard of care, failing to meet that 

standard makes it unnecessary to determine the reasonableness of a defendant’s actions, 

and a defendant violating that standard of care is negligent per se? See id. 

Few statutes establish a c‘standard of care” em negligence per se. See 

id. To estab1isha“standardofcare”triggerhgthe igence per se, the statute 

must be intended to protect the specific class ofpersons involved f+om the specific harm 

at issue in the negligence per se claim: 

A court may adopt a statute as 
if it frrst deterrmnes that the s 
protect a class of persons 

cific harm that occurred 37 at caused the harm. 

Restatement 6 286). Ifthe statute at issue was 

the statute does not 

of care for negligen 

egligence theories to s olding dismissal of 

se c l a i r n b e c a u s e ~  

must be able to illustrate that the statute was intend reclude that specific harm. 

A simple review 0fA.R.S. 3 37-501, however, illustrates that it does not address Wildlife 

Before liabilfi attaches, however, Plaintiffs must still prove the remaining elements of a negligence claim, 
including proximate cause and damages. See id 

5 



at all, let alone the alleged communication ofa disease to wildlife by domestic livestock. 

Indeed, A.R.S. 3 37-501 specifically lists the type of harm it is designed to protect: 

“cutting down or destroyin timber or wood standing or growing 

“carrying away timber or wood [fi-om state land], by mowin , cuttin 

[on state land]. . . .” See 2 .RS. 3 37-501(1) 

or removing hay or grass [fiom state land], or by grazing f a  ivestoc 
. . . .” See A.R.S. $37-501(1); 

knowingly extracting or removing “oil, gas, coal, mineral, earth, rock, 

knowingly removing or damaging any “building, fence or 

fertilizer or fossils” from state land. See A.R.S. § 37-501(2); 

improvements” on state land. See A.R.S. 3 37-501(3); 

unlawfirll occupying, plowing or cultivating state land. See A.R.S. 
0 37-5018); 
exposing“groWingtrees, shrubs o r u n d ~ ~ s t a n d i n g  on state lands 
to danger or destruction by fwe” with criminal negligence. See A.R.S. 

Despite specifically listing timber, wood, hay, p s ,  oil, gas, coal, minds ,  earth, rock, 

fertiker, fossils, buildings, fences, impvements,&ees, shrubs andundergrowth, there 

is no mention of injuries to wild animals. It is well established 

in Arizona that a statute’s expression of legislative intent to 

nu Board oflegents, 1 77 

, it is clear that the statute 

idly fiom diseases 

5 37-501(4). 

items. See Estate ofHe 

.2d 1330, 1335 (1994). 

was not intended to protect against alleged 

efendants violated the 

statute, Plaintiffs cannot state a negligence per se claim using A.R.S. 3 37-501. The 

Restatement’s illustration shows the defect in Plaintiffs’ claim: 

A statute, which requires that vessels trans orting animals 
across the ocean shall pen them separate P y, is construed 

6 
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to be intended only to prevent sickness resulting from 
conta ion by close contact. A ships sheep by B’s ship. 

together with other animals on the upper deck. As a result, 
some ofA’s sheep catcha disease from other animals, and 
others are washed overboard by a storm. The statute 
establishes a standard of conduct as to the infected sheep, 
but not as to those washed overboard. 

His s K eep are not separately penned, but are herded 

Restatement 9 286, Illustration 4. In this case, A.R.S. 0 37-501 does not even mention 

wildlife, and there is no indication that it was intended to protect wildlife from diseases 

communicated by trespassing domestic animals. As wi ment’s illustration, 

becauseA.RS. 9 37-501 wasnot intendedtoprotect alleged by Plaintiffs, 

they cannot base a negligence per se claim on A.R.S. 

Plaintiffs also cite A.R.S. 6 37-502 as an alleg s for their negligence per , 

, however, merely se claim. First Amended Complaint at m107 and 1 10. 

provides civil remedies for violations of A.RS. 8 37 It does not establish any 

independent standard of conduct. Moreover, 011withA.R.S. 6 37- 

provides that aperson 

37-501 is also liable 

awed by the trespass, civil action . . . for three tim 

spass was willful, but for 

s section is the rate 

wstheStateLandD 

severed fiom the land” and to “dispose of the product or property so seized in the manner 

prescribed by law for disposing of products of state lands.” This statutory remedy 

contemplates the removal of timber, minerals or other products, and is inconsistent with 

7 



4 

5 

6 

7 

Li 8 

9 
4 
n; 

15 

16 

17 

18 

19 

20 

21 

, 23 
I 

24 

25 

26 

the use of the statute to establish a general standard of care with regard to a domestic 

livestock operation. 

B. Plaintiffs cannot use 43 C.F.R 4140.l[a)(l) to establish a standard 
of care for negligence per se in their claim relating to “WrongfU1 
Destruction ofW-ildlife? 

Plaintiffs’ attempt to base anegligence per se claim on43 C.F.R $4140.l(a)(l) 

is even more attenuated than their reliance on the state statute. First, Plaintiffs are 

to apply a federal regulation to establish a f care for a state tort 

though some courts 

have used administrative regulations to establish a stan 

se in certain circumstances, administrative regulations preferred source of 

rely on them for such 

stan$ards less frequently than legislative e 

most importantly, 43 C.FR 5 4140. 

was intended to 

of conduct, let alone ’ 

a specific standard of conduct to protect against the h egedinthis case. The 

regulation simply states that a grazing lessee may be subject to civil penalties if she 

8 



1 

2 

3 

4 

5 

6 

7 

u 8 

9 
4 
a; 
L: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

violates a special term or condition included in a Bureau of Land Management grazing 

lease. See 43 C.F.R. 0 4140.l(a)( 1). In addition, because the regulation relates to the 

Bureau of Land Management grazing leases, the statute was intended to protect federal 

lands administered by the Bureau of Land Management - not state agencies and state 

lands. For that reason alone, Plaintiffs fail to state a claim for negligence per se. See 

TeZZez at 169,933 P.2d at 123 7 (upholding dismissal of negligence per se claim because 

statute was not intended to protect plaintiff). 

In an effort to circumvent the requirement that a statute must specifically seek 

to prevent the alleged harm to state a claim for negligence per se, Plaintiffs allege that 

the Defendants’ Bureau of Land Management leases contain a sentence which states: 

“To protect desert bighorn sheep: no domestic sheep or goat * willbeauthorized 

on public lands within 9 miles surrounding des& bighorn sheep habitat.” See First 

ded Complaint at 1 09; Exhibits €3 and omplaint. Plaintiffs’ 

is merely a contractual obligation - not a stan 

leases, which were attached to 

8 4140.l(a)(l), or in 

is yu) such condition 

lease, and undermine the use of the latter to establish a genera 

state law. 
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Further, Plaintiffs are not a party to the Bureau of Land Management leases and 

:ertainly do not have any rights under the leases. Allowing a plaintiff to assert a 

iegligence per se action based on a contractual obligation (rather than a statutory standard 

If care) is already once removed from. the requirements of negligence per se. Allowing 

5 plaintiff that was not even a party to that contract to assert the negligence per se action 

would be twice removed. 

Insum,Plaintiffs cannotshowthat43 C.F.R. 3 4140.l(a)(l) establishes astandard 

3f conduct, was intended to protect state agenci 

the harm alleged in this case. Reliance on language contained in the Bureau of Land 

Management leases is futile because those leas a Obligation 

(rather than a statutory standard of care), Plaintiffs were not parties to those leases and 

Plaintiffs’ own grazing lease does not contain lan€Wge. as amalter 

of law, Plaintiffs cannot assert anegligence p 
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/ /  
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/ /  
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UI. Conclusion 

For the foregoing reasons, Defendants respectfully request that the Court dismiss 

Plaintiffs’ eighth cause of action (titled “Wrongfid Destruction of Wildlife--Negligence 

per se”) for failure to state a claim. 

JONES, SKJ5LTON & HOCHULI, P.L.C. 

e-filed and served 
of May, 2005, to: 

Albrecht 
11 

- /s/ Kim Okmura 
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Pursuant to Rule 12(b)(6) of the Arizona Rules of Civil Procedure, George 

H. Johnson and Jana S .  Johnson; The George H. Johnson Revocable Trust, George H. 

Johnson and Jana Johnson, co-trustees; Johnson International, Inc.; The Ranch At South 

For their seventh cause of action, Plaintiffs allege that domestic goats 

escaped from their range and “commingled” with bighorn sheep located in the Silver 

Bell Mountains, northwest of Tucson, Id. at T[f[ 45 and 100, Plaintiffs fiather allege that 

Defendants’ livestock transmitted a bacterial infection to the members 

the death of at least 21 sheep. Id. at 11 46 and 100, Plaintiffs argu 

the sheep constitutes an unlawfinl killing ofwildlife under A.R.S. 9 1 7 

governs the taking and handling of wildlife, Id. at 7 102. As a matter of law, however, 

these laws are intended to cover o activity that is purposively directed at “taking” 

wildlife (e.g., hunting, trapping an 

relief under any state of facts susc 

v. Penny,saver, Inc., 130Ariz. 585, 

le of proof in the stated claim. Sun World Gorp. 

a motion to dismiss, all m 

In their Complaint, Plaintiffs er of individuals and entities without attempting 
to identify which defendant is the purposes of this motion, which is based on 
whether Arizona wildlife laws apply tothe alleged activities, it is not necessary to idcntimj. any individual defendants. 

2 



in a light most favorable to a plaintiff. Logan v. Forever Living Products International, 

of the Arizona Game and Fish Commission (the “Commi~sion’~), Plaintiffs allege that 

on or aroundFebruary 2003, General Hunt Properties, Inc. (“General 

a large ranch in Pinal County Arizona known 

Plaintiffs allege that Defendants authQrized the 

Range. Id. at fi 39. Plaintiffs allege that inNovember 2003, Defendants failedto control 

or restrain the goat herd, and that many of the goats escaped from the La Osa Range and 

made their way to the Silver Bell Mountains where a herd ofbighorn sheep are located. 

77 45 and 46. As a result, Plai 

to visual impairment, including “m 

to evade predators.” Id. at T( 49. 

Accepting the foregoing factual allegations as true for the purpose of this 

motion, Plaintiffs’ seventh cause of action fails as a matter of law 

wildlife laws simply do not 

transmission of disease from domestic live 



d 

A. Introductio n. 

:xpressly permitted by law.” 

the following activities would be illegal 

A Phoenix homeowner allows her cat to go outside, 
the cat kills a mourning dove in her backyard. 

A family is campin in a national forest near Prescott, and 

destroys a grove of trees occupie by squirrels before it is 
contained. 

A north Scottsdale resident, living near the McDowell 
Mountains, runs over a bull snake that had coiled up under 
the back tire of his vehicle overnight. 

An irrigation district in centra 
remove silt and debris, causing 
to become stranded and die. 

B embers are blown i! om their cam fire, causing a fire that 

drains its cana 
of cafish and c 

There is simply no basis for Plaintiffs’ extraordinarily broad interpretation of the 

applicable statutes, under which each of the foregoing incidents would be illegal. As 

explained below, Arizona wi prohibits activities that “take” wildlife, and the 

definition of the tern ‘We,” 

limits the application of Ariz 8, 
i.e., actions purposively directed at wild animals. 

B, 
Pursuant to A.R.S. 3 17-102, wildlife is the property of the state and “may be 

taken at such times, in such places, in such manner and with such devices as provided 

by law or rule of the commission” (emphasis supplied). The term “wildlife” is defined 



very broadly as “all wild mammals, wild birds and the nests or eggs 

A.R.S. $ 17-101 (A)(18). 

Notably, the term “take” was defined by the legislature in the initial version of 

Arizona’s wildlife laws, and that defmition is remarkably similar to the current definition 

of the term. Specifically, “take” was defined as the “pursuit, hunti 

of birds, animals, or fish, or collection o f  birds’ nests or eggs, or sp 

and shall include pursuing, shooting 

and all lesser acts, such as disturb 

device.’’ Laws 1929, Ch. 84 

state whose economy was based on 

It is unlikely that the legis1 

regulating activities that “take” wildlife, inte 

in the death of birds, animals and fish, as Plaintiffs’ claim suggests. 

The State of Arizona 
in rural areas. Arizona 

~ 
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meaning of which connote actions specifically directed at killing or capturing wild animals 

or fish, Le., “pursuing,” “shooting,” “hunting,” fishing,” “trapping,” “capturing,)) “snaring” 

and “netting” wildlife, In this context, the meaning of the word “killing” is limited to 

39 (1 979), citing Yauch v. State, 109 Ariz. 576 (1 973), and City of Phoenix v. Yates, 69 

Ark 68,208 P.2d 1147 (1949). 

Here, it is apparent that the legislature’s use ofthe word “killing” in defining “take” 

was not intended to expand the de 

in the death of a wild animal, but 

activities. A contrary interpretati would render much of 

superfluous. A statute should be interpreted “whenever possible, so no clause, sentence 

or word is rendered superfluow, void, contradctory, or insignificant,” SamseZ v. Allstate 

Insurance Co. , 1 99 Ariz. 480,483,19 P.3d 62 1 , 624 (App. 200 l), quoting Continental 

onto criminalhe ordinary 

to reinforce the re 

See A.R.S. 0 17-30 

$9 17-304 md 17-30 

the possession, stor 

Another statute regulates when and how bear and mountain lion may be captured and 

6 



killed. A.R.S. 3 17-302. Various statutes regulate the use of trappers and guides, and 

a license. Id. Likewise, the taking of wildlife by discharging a firearm, or any other 

device, from any motorized vehicle, includmg aircraft, tr& pow 

as otherwise authorizedisprohibited. A.R.S. 9 17-301@). Again,the 

conduct purposefully directed at wild animals, and are consistent w 

“take.” There is no indication the legislature intended to grant the Commission authority 

to regulate ord inq  land uses that indirectly kill wildlife. 

In addition to using words 

capturing animals in defining “tak 

program to regulate those activiti 

with Plaintiffs’ claim. For examp 

certain provisions specifically s that may have indirect or unintended 

consequences with respect to the health and welfare of wildlife. For example, A.R.S. 

3 17-3 19 regulates the death of animals resulting from vehicular collisions. A.R.S. 

17-452 prohibits the use of motor vehicles 

reproductive success. A.R.S. 6 17-2 

or enjoin entities from dischar 

“deleterious substance which i 

statutes does not constitute an unlawful “taking” of wildlife. 

ing activities specifically directed at killing or 

s to wildlife.” Notably, the violation of these 
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v. Farley, 106 Ariz. 1 19,122, 

tly causing the death 

of wild animals. 

director of the De 
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[V. CONCLUSIQ N 

Plaintiffs’ seventh cause of action is based on an erroneous interpretation of Arizona 
stames govel-niw *e “I&%” of law, and should be rejected by the Court. Ariz 

to have been incidentally communicated by livestock grazed on a range or similar sorts 

of indirect impacts caused by lawful land use activities. Accordingly, even ifthe factual 

allegations in Plaintiffs’ Complaint were true, the transmission of disease by domestic 

goats resulting inthe death ofbibom sheep is not actionable 

seventh cause of action should be 

RESPECTFULLY SUB 
JONES, SIWLTON & HOCWULI, P.L.C. 
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1 The State conceded in its Rdsponse that it is not pursuing: 

1. Individual clai 

Li 
4 
aJ on notice of the claims 

14 against a defendant. In an 

21 

22 
allegations and recites several theode 

26 Id. at p. 5 [€n4]. 



treats a director or officer's personal liability as an individual tort that is not derivative of 

the corporation's alleged conduct. The State's First Amended Complaint, treats Mr. Johnson's 

When considering a motion to dismiss, well pleaded material allegations are taken 

defendants' conduct were legal con 
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Paragraphs 6,7, and 70 of the First Amended Complaint advance legal conclusions 

The requirement that plainti 

officers. See First Amended Complaint, 77 7,8,10,11 (identifLing Mr. andor Johnson’s status 

See also Leona 
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noti@ Mr. Johnson of 

is premised on personal involvement 

490,229 Cal. Rptr. 456,723 P.2d 573 ( 6); see genera@ ~ S T * r n r n T S E C O N D ,  AGENCY 

4 343. Thus, allegations concerning *e business entities’ alleged conduct in this case are s: f 2E us9 8 -  o 3 5 & 1 1 I( not sufficient to state a claim against Mr. Johnson, and those claims must be dismissed. 
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were specific enough to allow the c 
of the time they claimed to have 

limit the remedy pursued by plaintiffs to a portion 
ad based on the fact that the statute in question 

upon which relief may be gr 
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3. 

Liability under the “responsible corparate officer doctrine’’ was never alleged by 

the State in the First Amended Complaint. The theory has never been endorsed nor even 
mentioned by any Arizona court, 

The “responsible corp 
officers criminally liable for 
during their tenure with a GO 

Unitedstates v. Park, 421 U .  
1992) (“[tlhe liability 

intended to be used to establi 

not, the State’s First Amended C 
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ha re Dougherty, 482 N. W.2d at 490. As discussed d to sufficiently 

plead any ofthe three Park factors other than to assert a legal conclusion 
alleged culpability 

E. 

Arizona courts have proVic.Eedpj wamerd$efective pleadings 

the defect can ea 
te, which was relie 

Response, the plaintiff sought to rev 



liscovery is taken. M. and W. Jobson 
:urrently exists concerning those 

be given the benefit of the doubt that 

For all the foregoing reas 
o grant their Motion to Dismiss and dismiss them fiom this lawsuit. 
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The State concedes there is no regulatory language mentioning wildli 
regulations, (Resp. at 7), The absence of language concerning wil 

e of the 

the livestock industry. See, eg., United States v. Fuller, 442 F.2d 504 (9' Cir. 1971), revd 
on other ground& 409 U.S. 4W3 The preservation of wildlife is not a stated purpose of the 
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n; 

to regulate arancher’s conduct for the protection ofwildlife. There are rOUS regulations 

authorizing the grazing use of the 1 
available for violation of the pe 

content of the grazing permit, and the sanctions 

43 CFR 4170.2-1. 
The regulations at i regard to the protection 

of wildlife. The regulations state 
under 43 CFR 4 170.1 if he or she 

aperrnit or lease. 43 CFR4140,l(a)(l). The stated 
grazing on public lands, to 
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runway. The Catchings plaintiff alleged that 14 CFR 777.2 1, which established standards 
for determining obstructions to air , applied to existing man-made objects and natural 
growth. It was undisputed at trial structions existed in violation of the regulations, 
which fomedthe basis of a 

or was not an obstruction, On this basis, the COW refused to apply the negligence per se 

doctrine even though th 

cannot be used to form 
the basis of a claim for negl 

conduct concerni 
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The State suggests that the purpose of the Act i s  to preserve the land and its 

tion of “resources,” and the 

authorized representative of the Secretary and established through an administrative hearing 
before a sanction may be imposed. What the regulations lack is the mandatory language 



. 

'he State fails to show that the regulations it relies upon provide as its purpose the protection 

ndustry. The strained interpretation given by the State to create a duty where none exists 



lreviously stated, these regulations also fail to meet the requisite purp 

iesignation of protected interests to be used by the Court to establish a standard of care." 
43 CFR 4 150.1 is specific 85 to who is protected by its terms. The regulation 

of wildlife in the 
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George H. Johnson and Jana S . Johnson; The George H. Johnson Revocable 

Trust, George H. Johnson and Jana S. Johnson, co-trustees; Johnson International, Inc.; 

The Ranch At South Fork, L.L.C.; General Hunt Properties, Inc.; and Atlas Southwest, 

violate A.R.S. 3 17-3 

I. 

ss are not favored in 

et of facts which will 

their stated claims. Luchmfi v. Congrove, 193 Ariz. 176,179,971 P.2d 636,639 (Ct. 

App, 1998); Sun World Corp. V: Pennysaver, Inc., 130 Ariz. 585,586,637 P.2d 1088 

(App. 198 1). In this case, the State alleges that the Defendants violated Arizona’s wildlife 

For the sake of convenience, these activities will collectively be referred 
to as “hunting activities” throughout this Reply. 
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laws. Those laws, however, do not on their face, nor were they ever intended to, deal 

with anything other than activities associated with hunting. For this reason, the State 

cannot establish a claim for relief predicated on the statute or statutory scheme in question. 

II. LEGAL ANALYSIS 

atter, the State take 

and be based on the plain m 

Co. ofArizona, 144 Ariz. 291,294., 

statutory interpretation is to determin 

wounding or killing, or 

cannot be gleaned by a simpIe reading of the statute, when it looked outside the body 

of A.R.S. $17-314 to gain some understanding of the drafters' intent. But, instead of 

using the appropriate means for determining legislative intent, the State focuses its 

attention on the Migratory Bird Treaty Act (MBTA), a wholly unrelated Federal statute 
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based on the intent of the U.S. Congress. Defendants can find no instance of areported 

Arizona case where a court abandoned the accepted method of statutory interpretation 

-which relies upon the intent of the Arizona legislature - and instead relied solely on 

Congress’s intent with respect to an unrelated statute. 

In determining the intent behind the drafthg of A.R.S . 3 17-3 14, the State 

relied upon the MBTA and Federal case law that analyzes its provisions. The MBTA 

was first adopted in 1918, and ratified by convention with Mexico in 1937. See 16 

U.S.C.A. 9 703. In contrast to the MBTA, the modern form of Title 17 was adopted 

several decades later. The broadened language of the MBTA provides that “it shall be 
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unlawfbl at anv time, by any means or in any manner, to pursue, hunt, take, capture, 

kill, attempt to take, capture or kill" any migratory bird. See 16 U.S.C. $703(a) (emphasis 

added). Moreover, the corresponding case law suggests that the MBTA covers an 

ve to examine the 

The State's citation of Corbin and Moon Lake, serves to illustrate 
Defendants? point because in those two cases, when a Federal court attempts to construe 
the meaning of the MBTA it relies on Congressional intent and not the intent of a state 
legislature. 

TheMBTAwasenactedin 1918. A.R.S. 17-301 etseq. andallrelated 
rovisions, were drafted several decades later. There is no evidence that the Arizona 

fegislature relied on the MBTA in defining terms such as"kil1ing." 
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ontheMBTAdoesnot shedlight 0nA.R.S. $17-314nordoesit allowtheCourttofblfil1 

the intent of the Arizona legislature as required by Zamora. 

The legislative intent behind Title 17 andthe specific provisions 0fA.R.S. 

17-30 1 et seq. is to regulate a much more narrow range of actions as they relate to an 

ate actions which 

animals. The section does not “exempt“ what can only otherwise be considered akilling 

or a taking. There is no language that states, “a killing or a taking includes everything, 

except that which may occur because of an accident between a car and big game.” Instead, 

A.R.S. § 17-3 19 merely addresses whether the person who presumably hit the animal 
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y accident, may possess the carcass. Therefore, if“take” or “kill” uxluded every action, 

sgardless of how the death occurred, then this section would have to include some 

xemption. Otherwise, a person could be granted a permit to possess the carcass, but 

vould also be issued a citation or face civil liability for ‘‘killing” or “taking” the animal 

f the white amur does not 

ion of hunting. Clearly, 

within the otherwise 
consistent definition of “hunting” or “killiig.” By contrast, there are no provisions in 

~ 

The white amur is an exotic minnow that was imported form eastern 
Asia in 1963. White amur are voracious feeders and are a good control source of nuisance 
aquatic ve etation in isolated lakes and ponds. However, in o n waters, where white 
amur are a le to spawn, they can be highly destructive. For at reason, many states, 
including Arizona, specifically regulate the introduction ofthe non-native white amur. 
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A.R.S. 9 17-301 et seq. that regulate the introduction of domestic goats. The Plaintiff 

has alleged that the introduction and resulting escape of domestic goats by the Defendants 

caused the “unlawful killing” of bighorn sheep under A.R.S. 5 17-3 14. However, there 

n A.R.S. 517-301 et seq. that have anything to do with the 

re is simply no basis 

f ~~e involves 

but instead to reinforce and demonstrate what activities constitute a taking. A contrary 

8 



interpretation would render much of the “take” definition superfluous? Thus, a killing 

of wildlife is simply a type of taking under the statutory scheme. 

As such, A.R.S. 17-301 et. seq., creates a comprehensive scheme with the 

intent of regulating those activities which are normally associated with hunting or are 

r provisions of Title 17. There is no e 

ific non-hunting re 

sclaimthatanunl 

that the indirect 

establishedstatutoqy 

ated Federal act. 

definition of “unlawful 

A statute should be interpreted “whenever possible, so no clause, sentence 
or word is rendered superfluous, void, contradictory, or insignificant.” Samsel v. Allstate 
Insurance Co., 199 Ariz. 480,483,19 P.3d 621,624 (App. ZOOl), quoting Continental 
Bank v. Arizona Dep’t of Revenue, 167 Ariz. 470,471,808 P.2d 1222, 1223 (1991). 
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killing” is inconsistent with the statutory scheme as a whole and Count Seven of Plaintiff’s 

Complaint should be dismissed. 

RESPECTFULLY SUBMITTED this 6th day of July, 2005. 

JONES, SELTON & HOCHULI, P.L.C. 

B 

- /s/ Ellen Venable 
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GEORGE H. JOHNSON; JOHNSW 
INTERNATIONAL, INC., I 

Counterclaipantv, 



7, Counterdefendants Terry Ooddard and Jane. Doe 'Ooddsrd are 

ndividualrs residing in Mwicopa Cdunty, Arizona. 
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Lat J. Celmins (004408) 
Michael L. Kitchen (019848 
MARGRAVE CELMINS WH TEMAN, P.C. 
8171 East Indian Bend, Suite 101 
Scottsdale, Arizona 85250 
Telephone: (480) 994-2000 
Facsimile: (480) 994-2008 
Attorneys for  George H. Johnson and Jana S. Johnson, 
The Geor e H. Johnson Reuoca 
G e o r  I? Johnson and Jana 

and Atlas Southwest, Inc. 

1 

t and 

The anch at South Fork, U C ,  Ge s, Inc 

SUPERIOR COURT OF ARIZONA 

OF NUSRICOPA 

STATE OF ARIZONA, ex rel, STEPHEN 
A, OWENS, Director, Arizona 
Department of Enviranrnental Quality; 
MARK WINKLEMAN, Commissioner, 

Case 

- _ _ _ _  - 

Arizona State Land De artment; 

COMMISSION; DONALD BUTLER, 
Director, Arizona De artment of 

G E N T S ,  on behalf of the Arizona 

ARIZONA GAME AND i5 ISH 
A 'culture; ARIZO 8 A BOARD OF 

State Museum, 
Plain tiffs 

V. 

NO. CV2005-002692 

COUNTERCUWTS / 
THIRD-PARTY PLAINTIFFS 

(Assigned to the Honorable 
Rebecca A. Albrechtl 
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3EORGE H. JOHNSON; JOHNSON 
[NTERNATIONAL, INC,, 

Coun terclaiman ts, 

V. 

GODDARD, husban wife, 

Counterdefendants. 

GEORGE H. JOHNSON 

THE RANCH AT SOUTH 
ATLAS SOUTHWEST, INC., 
GENERAL HUNT PROPERTIES), INC.; 

Third-party Plaintiffs, 

vs . 
3F CONTRACTIN 
PRESTON WELL 

CORPORATIONS 1-10, 

This Disclosure Statement supplements the Disclosure Statement filed thisdate 

-2- 
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by Johnson’s co-counsel at Jones, Skelton & Hochuli, PLC. That Disclosure 

Statement and all contents therein are hereby incorporated by reference. 

I.  FACTUAL BASIS 

A. IrACTUAL BASISI OB 

before that agency. 

ADEQ has previously taken actions against Johnson Utilities that were not 

supported by the law or regulations of the ADEQ and has previously applied 

disparate standards to Johnson Utilities not applicable to other utilities, and has 

unlawfully imposed burdens and 

to  other utilities. 

ADEQ has illegally applied 

otherwise req 

Utilities, ADEQ expressed a 

its principals, owners 

Johnson Utilities and its owners and 
regulation. Johnson Utilities has 
application of policies and proced 

resistance, ADEQ and other governmental agencies have retaliated against the 

principals of Johnson Utilities and its related entities. 
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Beginning in December, 2003, ADEQ repre 

Attorney General began making fdse, inflammat 

the press directed against the owners of Johnson Utilities, George H. Johnson 

and related company, Johnson International, regarding the management of the 

Ranches. Ino  

has had experience With environmental laws and has violated them 

on numerous occasions in the past.” 

‘It [Johnson’s claim that it was involved in agriculture on the 

Ranches] doesn’t really pass the 

0 

Mr. Owens made other similar state 

which statements will be revealed during 

referenced statements were intended to, and did, damage Johnson’s reputation 

within the business comm 
and/or cast Defendants in a false li 

ty, The above-referenced statements were false 

and Mr. Owens was aware that his 

I statements were false. 
I 

’ documentatim demonstrating the falsity of these and 

one year period prior to Mr. Owens’ statements, Thes 

Johnson Utilities and related 

were motivated by political considerations, in an effort to further Mr, Owens’ 

career and the AD . These and similar statements have been 
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I 

ADEQ’s website. These statements have been published and re-published at 

least as late as April, 2005. 
Additionally, Mr. Owens, through ADEQ, published a Notice of Violation to 

the press accusing Johnson Parties of wrongfd activities, without first notifying 

discovery will reveal that other action were taken and other documents were 

published which were intended to adversely impact George Johnson’s and 
Johnson International‘s reputations apd abilities to do business. 

On or about February 14,200 

Arizona issued a press release conc 

2005 press release, and in various 

press release, Terry Goddard made a number of false and defamatory statements 

directed at the Johnson Parties. For example, Mr. Goddard accused the Johnson 

Parties of the following: 

0 Committing “wanton destruction of Arizon heritage resources”; 

0 

0 f State 

trust lands”; 

0 Bulldozingan 

required by state law; 
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Negligently causing a dis 8% epidemic that resulted in the death of 

at  least 2 1 rare Arizona desert Big Horn sheep; 

e “Moonscaping“ State trust lands. 

These and other statemen 

’hese statements were made to the press despite knowledge on Mr. Goddard’s 

tart that such statements were false and/or misleading, 

Like the ADEQ, Goddard and the Attorn possession 

f, and ignored, documents and information demonstrating the falsity of these 

.nd similar Statements prior to the publication of said statements. These 

,tatements were not motivated by an intent to properly apply relevant law, but 

vere rather motivated by political considerations. These statements were 

:ontinues to this day. This lawsuit is one aspect of this selective and arbitrary 

mforcement. 

Despite knowledge that thi 
complained-of activities, Counte against 

parties affiliated with George Jo  
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iaffiliated with George Johnson, d 

trties were responsible for the co 

Specifically, despite knowledge bf their wrongful activities, 

wnterdefendants chose not to include 3F Contracting, the prin 

ton Drilling, the p 

eorge Johnson and his 

These and similar statements, and 

le issuance of notices o 

ctions, has deprived Johnson of 

idividuals and companies in the 

ave frustrated and impeded the 

lings and had the intent and p 

'arties in a false light in order to h 

nterfering with advantageous con 
,reach of statutory duties. 

of ~ o * a *  These statements &-Id actions 

B. FACTUAL l3ASXS OF 
The State has alleged th 

vith the improvement of grazing 

3pecifically, the State has alleged 

he Third Party Plaintiffs illegally 

protected plants on State and/o 

illegally discharged pollutants 

? 

.. 
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Third Party Plaintiffs deny any and all such allegations, 

llegal, negligent, or wrongful activiti 

Lctivities. All activities alleged at  le 

took place in connection 

in the State’s Complaint, Causes of 

e pastureland for the 

mprove private pastureland, and was directed to stay off State land. 

The boundary separating the private land from the State land was clearly 

narked, and such boundary was s 

Zontracting representatives, I t  ha 

activities on land owned by the S 

nctivities on land owned by the State, such activities were in 

instructions, which instructions we 

cally brought to the attention of 3F 

alleged that 3F Contr 

at 3F Contracting was only to conduct 

place related to the La 0 

caused by 3F Contracting, In the 
or boards should recove 
Plaintiffs for damages o 
Action One through S 

will be entitled to a j 
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The State has also alleged that vwious drilling activities were conducted on 

private property located in Apache County commonly referred to as "South Fork." 

The South Fork property was owned 

Southfork, LLC. Thi 

Third Party Plaintiff The Ranch'at 

Bill Preston Well Drilling was hired to 

drilling activities, The State has alleged that, in connection with Preston's 

activities, certain well drilling fluids, cuttings, and sediments were discharged 

into a tributary of the Little Colorado River, To the extent that any discharges 

were made as a result of the drilling activities, all such d 

caused by Preston. Any and all dam 
activities alleged in thc State's Cornp 

Third Party Plaintiffs are innocent of any and all negligence, breaches, or 

responsibility for any damages caused by the activities taken by Preston. In the 

event that the 

any judgment 

any claims su 
Third Party P1 

and conduct, 

n. LEGALBASIS 

A, LEGAL BASIS OF C O U N T B R C U .  

The tort of defamation is gene 

incurred to the reputation and good 

and/or inflammatory information. 
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ttorney 

tements were 

reputation of another as to lower hi 

deter third persons from associatin 

2d, s559. 

the estimatian of the community or to 

ealing with him.” Restatement of Torts 

The statements made by the ab ntities 

imputed criminal activity on the part of the Johnson Claimants. “The publication 

of charges of crimes for criminal acts ... is actionable per se.” Roscoe u. Schoolitz, 

105 Ariz. 310, 312, 464 P.2d 333 (1970) (en banc), Likewise, the above- 

referenced individuals and entities 

dealings. “Generally, hjurioua fals 

derogatory to the Plaintiffs’ business 

others from dealing with him or 0th 
others to his disadvantage,” Western rup & Parcel, 154 Ark. 

1, 4, 739 P,2d 1318 (Div, 1, 19 

1 to Plaintiffs’ business 

The statements made 

agents of the State are not given an 
such statements have a connec 

State v. Superior Count, 186 Ariz. 2 

that assistant attorney gene 

action were not protected by absolute prosecutorid immunity), See also Buckley 
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I. Fitzsimrnons, 509 U,$. 259, 112 S. 

hat absolute immuniv does not apply to a publication of defamatory matter in a 

wess conference, holding that “the conduct of a p 

nitiation of a prosecution, the presentation of the State’s case in 

. 2606, 125 L.Ed.2d 209 (1993) (indicating 

reparatory for . 551, 729 P.2d 

attered. The Johnson Claimants s 

The State of Arizona, its agencies and representatives likewise disparaged 

he Johnson Parties in proceeding 

ieliberate and intentional actions 

inht. These actions were taken by a manifest dislike of the John 

would put the Johnson Parties in a bad 

-., 
vas not supported by existing rules or re rather was 

3ased on hidden desk dr 

h a t  were not support 

zmployment, were u 
the Counterclaiman 

outrageous nature 

underlying action, 

awarded pursuant 
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imphasis added). 

arties causative contribution t 

mduct of 3F Contracting and Preston Drilling. The Third Party Plaintiffs 

ierefore have a claim for indemnity against the contractors whose active 

egligence produced the loss. See Busy Bee Buffet u, Fenell, 82 Ark. 192, 310 

'.2d 817 (1957); hccson Ele 
17, 767 P.2d 40 (App. 198 

Izternational, Inc., 149 Ark. 104, 71 
:of v, Epstein, 8 Ariz,App. 

p. 1, 485 P.2d 591 (1971). 

see, UVA Insurance Co, u. Valley 

1986), American and Fo 
,App, 1983); Henderso 
554 P.2d 895 (1976); 

Ariz.App. 596, 41 1 P.2d 34 (1966). Schweber Electronics u. National 
Semi-conductor Corp., 174 A r k  406 119 ( 1992). 
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1 m. WITNESSES. 
2 Brian Tompsett 
3 5230 East Shea Blvd. 

JOHNSON INTERNATIONAL, INC 

Scottsdale, Arizo 

Brian Tompsett is expec 

communications with representatives of hreston Well Drilling relating to 

Southfork Ranch. Mr, Tompsett is also expected to testify concerning the 
1 agricultural and ranching uses intended for King and La Osa Ranches, 

11 

12 

13 

Brian Tompsctt may also be expected to 

which he may give. 
consistent with 

James F. Fleuret 
8840 East Brilliant Sky Circle 

14 3F CONTRACTINQ, INC. 

15 Gold Canyon, Arizona 85218 

16 Mr. Fleuret is expec 

17 Osa Ranches and his co 

20 Bill Preston 

21 7902 East McDowell Road 
BILL PRESTON WELL DRIXJJNG 

Mesa, Arizona 85207 

23 
business as Preston 

extent of those drilli 

engagement to conduct drilling actitrities on private land in Apache County, 
26 

27 

28 -13- 
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dzona. Mr. Preston is expected to describe his background and experience and 

lis communications and dealings with representatives of Southfork Ranch in 

rmined at trial 

(I) 
(ii) 
(iii) $10,000,000.00 as to Johns 

$20,000,000 as to George H. Johnson and Jana Johnson; 

$10,000,000.00 as to the George H. Johnso 

For punitive damages 

and 
For attorney’s fees and costs incurred in connection with this 

case. 

damaged in any way resulting any acts or omissions of the Third- 

any and all such loss, 
The information set forth 

amended and/or supplemented 
discovery. 
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JWNSON INTL PAGE 82/82 

V E R I F I C A T I O N  

:de 26.1, Ariz. R. Civ. P. and to the best of my knowledge, information and 
elief, the statements made therein are true and correct based upon my 

$view of documents and knowledge O f  other evidence k.l this case. 

Sworn to and subscribed before me this \ O  dc(y of November; 2005 
~y Brian Tompsett. 

dy Commission Expires: \U\ 
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BEUS GILBERT PLLC 
ATTORNEYS AT LAW 

4800 NORTH SCb’lTSDALE ROAD 
sum3.6000 

ARfzoNA 85251 
(480) 429-3000 

R. BeudAZ Bar No. 002687 
Britton M. WorthedAZ Bar No. 020739 
Linnette R. FlanigadAZ Bar No, 019771 

Attorneys for Plaintiff 

SUPE COURT OF THE STATE OF AISU[U)NA 

IN AND FOR THE COUNTY OF MARICOPA 

LENNAR COMMuNITfES 
DEVELOPMENT, NC., an Arizona 
corporation 

Plaintiff, 

vs * 

SONORAN UTILITY SERVICES, L.LC., 
an Arizona Limited Liability Company; 
GEORGE H. JOHNSON and JANE DOE 
JOHNSON, husband and wife; 
BOULEVARD CONTRACTING 

, an Arizona corporation; 

County Board of Supervisors; S W I E  
SMITH, in her capacity as a member of the 
Pinal Board of Supervisors; DAVID 
SNIDER, in his capacity as a member of the 
Pinal Board of Supervisors; JIMMIE 
KERR, in his capacity as a former member 

Case No.: CV2005-002548 

COUNTERCLAIMANTS’ RESPONSE 
TO GEORGE H. JOHNSON’S 
COUNTERCLAIM 

(Assigned to the Honorable Ruth H. 
Hillard) 
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DIS T, a Pinal 
District and a politi 
State of Arizona; THE 387 
WASTEWATER IMPROVEMENT 
DISTRICT, a Pinal County Improvement 
District and a political subdivision of the 
S 

D 

GEORGE H. JOHNSON, a married man 

Counterclaimant, 

Delaware corporation; ALAN JONES and 
JANE DOE JONES, husband and wife; 
MARK BITTEKER and JANE DOE 
BITTEKER, husband and wife; JOHN 
SUTHERLAM) and JANE DOE 

husband and wife; JOHN 
DOES 1-X, ABC 

RSHIPS I-X; ABC LIMITED 
LIABEITY COMPANIES; X Y Z  
CORPORATIONS I-X, 

Counterdefendants. 

se to George Johnson’s Counterclaim, state and 

all 

out sufficient information upon which to form a 

belief as to the truthfulness of Paragraph 1 and, therefore, deny same. 

2. In response to Paragraphs 2 and 3 of Johnson’s Counterclaim, 

Counterdefendants admit that Lennar Corporation is a Delaware corporation located in 

2 
H:\l---bto-Jmdoc 
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24 

25 

ities Development, Inc. is a division of Lennar Corporation 

thin the State of Arizona and is currently doing business 

in Maricopa and Pinal counties. The Counterdefendants deny the remaining allegations of 

the Paragraphs 2 and 3 of the Counterclaim. 

to Paragraph 4 of Counterclaim, Counterdefmdants admit that 

are husbaad and wife and that they reside within Maricopa 

a, but deny the remaining allegations contained therein. 

4, In responding to Paragraph 5 of the Counterclaim, Counterdefendants admit 

Tamara Bitteker are husband and wife and reside within Maricopa 

remaining allegations contained therein. 

to Paragraph 6 of the Counterclaim, Counterdefendants admit 

hat John Sutherland resides in Maricopa County, Arizona, but deny the remaining 

rllegations contained therein. 

6, Counterdefmdants are without sufficient information upon which to form a 

lelief Paragraph 7 and, therefore, deny same. 

ounterdefmdants admit the allegations contained in Paragraphs 8, 9, 10, and 

1. 

ations in Paragraph 12. 

sufficient information upon which to form a 

ess of Pmgmphs 13 and 14, and therefore, deny same. 

10. Counterdefendants admit the allegations contained in Paragraph 15 of 

)hnson’s Counterclaim. 
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16 of Johnson’s Counterclaim, Counterdefendants 

of Superv‘isors, as the Board of Directors for the the 387 

lity service providers to be the service provider for 

(- 

9 

10 

11 

the 387 Districts, but Counterdefendants deny the sufficiency of those advertisements and 

the remaining allegations contained in Paragraph 16. 

4 

5 

6 

13. Counterdefendaats admit the allegations contained in Paragraph 18 of 

Johnson’s Counterclaim. 

14. In response to Paragraphs 19 and 20 of Defendant’s Counterclaim, 

12. Counterdefendants admit the allegations contained in Paragraph 17 of 
7 

8 
John laim. 

, , 
23 

24 

25 
~ 

I 
I 

belief as allegations contained in Paragraph 24 and, therefore, deny same. 

4 
R\I-Wgs- to countaclrim.doc 

15 

16 

17 

18 

19 

20 

21 

22 

15. Counterdefendants admit the allegations contained in Paragraph 21 of 

Johnson’s Counterclaim. 

Onse to Paragraphs 22 and 23 of Johnson’s Counterclaim, I1 I I Counterdqfimdants allege that that the document described therein was attached as Exhibit B 

efendmts deny the 

17. Counterdefendants are without sufficient information upon which to form a II 



<- 18. Counterdefendants are without sufficient information upon which to form a 

belief as to the truthfihess of the allegations contained in Paragraphs 25 and 26 and, 

th y game. 
I___-- - .  

In response to Paragraph 27 of Johnson’s Counterclaim, Counterdefendants 

admit that Lennar either was under contract to purchase a real property or was the owner of 

the subject property within the 387 Districts, but deny any remaining allegations not 

d to herein. 

Paragraph 28 of Johnson’s Counterclaim, Counterdefendants 

.. . 

‘k + 

23 

24 

25 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

24. Counterdefendants deny the allegations contained in Paragraph 29(c) of 

Johnson’ 

admit bi Lemar intended to develop the real property for residential purposes, but deny 

any remaining allegations not specifically admitted to herein. 

21. Counterdefendants deny the allegations contained in Paragraph 29 of 

Jo erclaim. 

response to Paragraph 29(a) of Johnson’s Counterclaim, Counterdefendants 

deny the allegations contained therein. 

23. In response to Paragraph 29(b) of Johnson’s Counterclaim, Lennar admits that 

it requested to be de-annexed tiom the Districts after Johnson and Sonoran’s breaches of the 

and Johnson and Sonoran’s refusal to put 

Agreement and Wastewater 

Lennar denies the ak up the Districts. 
I 

22 remaining allegations contained in Paragraph 29(b). 
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2 

3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

I 20 
I 
I 21 

I 22 
I 

I 23 

j 24 

I 25 

laimmts deny the allegations contained in Paragraph 29(d) of the 

Counterclaim. 

26. In response to Paragraph 29(e) of Johnson’s Counterclaim, Lennar admits that 

s defaults under the agreements with both Lennar and the 387 

to d e  sufficient progress on the wastewater treatment plant 

and failure to post financial assurances, Lennar contacted the 387 Districts to enlist its aid in 

ensuring that Sonoran and ~OhnsOn performed under the agreements with the 387 Districts 

Johnson’s breaches under the agreements were not 

dewmexed fbm the District because it lost confidence 

be able to perform under the agreements and requested 

the District to take action. Lennar admits that correspondence was sent to the Environmental 

Protection Agency because Johnson was attempting to wrongfully expand his CAAG 208 

property against the property owners’ wishes that Sonoran and/or Johnson 

to serve. Counterdefendants deny the remaining allegations contained therein. 

27. In response to Paragraph 29(0 of Johnson’s Counterclaim, Counterdefendants 

deny the allegations contained thmin. 

28. In response to Pwagraphs 30 and 31 of Johnson’s Counterclaim, 

Jones admits that after Sonoran and Johnson’s defaults under the Sonoran Management 

Services Agreement with Lennar and its defaults under the agreements with the 387 

Districts, and upon Johnson and Sonoran’s akempts to wrongfully include property against 
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15 

16 

17 

18 

19 

20 

21 

‘ 22 

23 

25 

attempted ion of the Districts, Jones stated that 

Lennar did not w a t  its property interest to be included in any future expansion of the 

District and that any attempts to expand the 387 Districts to include Lennar’s property 

interest was inapproPriate. Counterdefendants deny the remaining allegations contained in 

d 33 of the Counterclaim. 

deny the allegations contained in Paragraph 34. 

31. In response to Paragraph 35 of the Counterclaim, Jones admits that it was a 

conflict of interest for Conley Wolfswinkle, a major landowner (or controller of a large 

cts, to be an owner of Sonoran Utilities. Counterdefendants 

ed therein, 

36 of Johnson’s Counterclaim, Jones admits that after 

he meeting where Johnson stated that Conley Wolfswinkle, a majority landowner (or 

:ontroller of a large portion of land) in the 387 Districts, was always part of Sonoran 

Jtilities, that third parties were advised that this was a conflict of interest. 

Jount h t s  deny the remaining allegations contained therein. 

Counterdefendants deny the allegations contained in Paragraph 37 of the 33. 

:ounterc1aim. 

ined in Paragraphs 38,39,40,41, 

ned in Paragraphs 45,46,47,48, 

19, and 50. 



36. Paragraph 5 1 simply incorporates prior allegations of Johnson’s Counterclaim 

re, Counterdefendants respond to those incorporated portions in the same manner and’ 

as previously stated. 

37. Counterdefendants are without sufficient information upon which to form a 

belief as to the truthfihess of the allegations contained in Paragraph 52 of Johnson’s 

C and, therefore, deny same. 

Counterdefendants deny the allegations contained in Paragraphs 53,54,55,56, 

57,and58. 

39. 

admitted herein. 

Counterdefendants deny ach and every allegation that is not otherwise 

AFE’IRMATIVE DEF’ENSES 

erdefendmts allege the following affirmative defenses: 

1. Counterdefmdants incorporate by reference any and all claims and allegations set 

forth in its First Amended Complaint. 

2. Counterdefendants allege that they did not interfere with any business 

I 1 h. 2 

I 3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

on’s counterclaim fails to state a claim upon which relief can be granted. 

diated subject . contracts prior to any alleged 

“interfkrmce” and, therefore, cannot now sue for the benefit he may have received 

ounterclaimant waived any claim to damages. 
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I 

6. Johnson is estcpped firam bringing any claim against Counterdefendants due to his 

inequitable conduct. 

n’s claims are barred pursuant to the doctrine of unclean hands. 

’s claims are barred by waiver. 

9. Johnson’s claims are barred by failure of consideration. 

10. Comterdefendants further allege the following defenses: set off, recoupment, 

sfaction, contributory negligence, duress, release, 

cedent, repudiation, anticipatory breach of contract, rescission, 

11. Counterdefendants allege any and all other affkmative defenses set forth in 

Rule 8 and 12fb) of the Arizona Rules of Civil Procedure that discovery may reveal to be 

ipplic 

REFORE, having fully answered Johnson’s Counterclaim, Counterdefendants 

eequest that this court enter its order as follows: 

1. Granting judgment in favor of Counterdefendants and dismissing Johnson’s 

:ounterclaim with prejudice; 

’ fees and costs pursuant to Arizona 

lief as the c 
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DATED this SdL day of July, 2005, 

I( 
I 

Maricopa County Superior Court 
201 West Jefferson 
Phoenix,AZ 85003 

~ Copy of the foregoing mailed this 
05 to: 

Blake E. Whiteman 
Michael L. Kitchen 
Margrave Celmins, P.C. 
8171 East Indian Bend, Suite 101 
Scottsdale, AZ 85250 
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Britton M. Worthen 
Linnette R. Flanigan 
4800 North Scottsdale Road 
Suite 6000 
Scottsdale, AZ 85251 
Attorneys for Plaintiff 
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D i d &  Dsfendants 
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CASE NO. CV2005L002548 

m Y  IN SUPPORT OF MOTION 
TO DISMISS 

(& Argument Requested) 
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the Court p t  their Motion To Dis~niss.' 
' '13 

\ I  -.-&+ , '14 
This Modon is supported by the accornpmfing Memorandum of Points and Authorities . 

DATES this 1" day of September, 2005. 

inal County and 387 Districts 
Defendants 
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I, 

and is not entitled to pufti‘tive damages 

or the 387 Dhtricta. 

t the individual Pinal County B o d  of Supervisors 

11. 
ffi 

. .  
M ~ W  a t  it  ha^ net stated my claim’ against pin& Camt$’.it ; 

co the individual, memibas of the Pinal County Board of 

Supervisors. PMntiffs c l b  Wgainst the individual Supervisors must fdl because there is no ’ 

nodce of clatm which presents m achral claim agsfnst b y  hdividual Supervisor, 

Plaintiff admb that all ofJts.pdous notiw, whether they be the oatfces of dehult or the 

September 15,2004 Notim of Claim, wtrc dcrcotsd at the 387 Distrl& themselves or the oonduct 

Mstricta’ water and wotstewater treatment oontrwtors, See R ~ S ~ C ~ S O  to Motion To 
Dismiss p. 5, Us. 16; p. 6, Us. 4 - 6; p. 7, 118. 4 - 12. Them is not a single notice of default or 

notice of claim that aseerts B iiability ‘against my’ individual person, much’ less &y 

individiaal member of the Pinsf cowty B 
, Dmpite Plorintif3ps aas$rtions, Ctrrm v. sicpcrlor Court, 186 M z .  351,353,922 P.2d 316, 

[a] ~ l d t ~ t t  who, asserts that a public 

was committd within the oome and 

to bbttr the employee individually md to his 

A member of a wunty b o d  of rmpervisorro is, without doubt, a “public employee” for 

purposes of the notioc of claim statufe. A.R.S. $124820(5) defines ”public employee” as “an 

employee of a public entity-’’ A,R,S, gl2-$20(1) defines the term “mployee” broadly to include 

- 3 -  
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diractor, emplop, or servant, whether or not compensated or part time, who is 
authohed to p d b m  any aot or s d c  except that amployec dosa include an independent 

'' me individual supervisors are ofBcev~ and directors who m autho- by dltatute to 

or ~ ~ r v i ~ d  behalf ofthe &OUS 00untie~. A.RS. $1 1-201, et. feg. BY failing to 

serve a notioe'of 0 1 h  naming individual eupervfsors as poteothl defendant&, Plaintiff has 

defeated the purpose of the nodoe of claims statute by deprivhg those individuals of the 

III. 

AIthou@ the Pinal Cormly h a r d  of S u p ~ s m  waa hvohd in the emation of the 387 

Districtss, it does not contrbl the Diatriots. Rather, the 387 Dhtdcts are supervised by a iiqarate 

Board of Directors for the Districts, A,RS. 848-908. While the aotual pmple who save BS the 

Board of Supurviwr~ m the m e  people tis the Board of Directom of the Districts, 

of identity, as a msttsr of law, pments an individual member of the Board of 

$upeavisora ftom being liable fbrmy de@ f8ilure of the 387 District& This prinaiple was 

mognizod quite alearly in Huncock v, Camall, 188 Arlz. 492, 498, 937 P2d 682, 688 (App, 

19979, lir Hancock.the comt cletedned whether a couxzty board of superviaore could take my 

rn the 8me persons 

that the acts of a cour?ty 

of directors of another 

"The bwhe38s of a d u m  distcbt is not the bwhess of the county 
in which it is located once a stadium district is 'ofgmbd' pursuant 

- 4 -  
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The same '&&iples apply here. A.RS. 41 1-264 doee not allow fbr the PinaI Chhty' , 

B d  of Suparvim to exercise any authority to "purdme, construct, or operate a 

cts wewe fbrrped are ptrfbrmed exclusively by 

, even if those persons are the same pernoris as the 

In tlds'case, no hdividd member of the Board o f  

)' Allactiomtdcen 

of Tri 
See A.RS, 84 

Director8 of the Di&kts has be& sued itl that cspmity. 

-y, any inaividual membtz of the Pinal County Board 'of Supervisors is not a 

proper ddmW in this o w ,  

08Usb of action accrues when a "pplsintiff disoovers or by tbi exerciee of reasonable 

odd have disoovd that he or she has beh injured by a particular defendant's 

negligent mgicluct." Yoblng ,va .City of Scottsdaie, 193 Ariz. 110,. 114, 970 P.28 942, 946 (Am, 

l.Ol(B). When that "particular defendant'', is a pblic ,entity, 
' the! obligation to file an A,RS, §12-821.01 

within 1 SO days the cause of action ~ c r ~ t e s . ~ ~  ' 

,of Plaintifsps dairas s@mt the 387 Districts ie that they failed to exercise the 

mopriate level of care in enrmring that ita csntraotor, Sonoran, timely constructed facilities for 

- 5 -  
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I '  
I .. . .  

d .  

86 

1 . .  , ' .  . g 

I . .  

. .  . ' 11 

e . .  , , . 3: 

, 14 
( ,&7 

. .  , .. ' 

. .  ' .  '1s 

I '  

of watet and wastewater 8eTyicwl within the Distriot, timely obtained necessary 

, pennits fbr mi, 'and timely and prcrpetly poeted a perfbnimce bond. (See, Amend4 
Cornpaiqt, paragtaphs 53,54,87,88,91,92). "he b110wing fkcts come diredy fkom Pfahdrs 

ovh alle@dns. As early as July, 2003, Plaintiff souajht d m v e  utility sebrvices and de- 

' annexation &om the 387 Districts - a mult of Sonarm% lack of prome on the'kilities, 

wfth P l M $  and the exchion of Plaintiff 

between the 387 D k h a  and Sonoran. (Amerided 

..Sl. 't 57). On, October 27,2003, Plaintiff entered into a M a s k  I Utility . -  

A m t  tbr.W@W aftd Wtt8bWbt F&ofi:#~ With b f k d d  Sonoran. (Amenaea Complaint, 

,pmmh 65). The MU& Utility provided that the fmt phase ofthe wastkater 

trsatmsnt 'hility would be operati ay 15, 2 0 4  that Sonoran would obtain a 

e and payment bond. (Ammded complaint, pwagkpb 67 - 71). On J m v  15, 

ff agreed to a 9 W y  e x t d o n  far f h t  phase construction to Auggust 15, 2004. 

(Amended Complain$ paragrslph 78). On March 15, 2004, Plaintiff provided Sonoran with a 

Noti~e of Def'ault under the Master Utility Agrmmt beoiuse Sonoran had not posted a 

' perfsni?ance and papent bond, had fhilk to obtain an Aquihr Protection Pennit, hd not met the 

'facilities wmtruotion Awduled, and ita Mlwc to p d m  created serious doubts regarding the 

2004 Arat phase completion dates, (At#ended Complaint, para$raphs 84 - 89). As of 

bad ialready been b g d  by Sonoran's d u c t  through the 

. , .  

until dter the is0 
I 

in mhd that Plaidff  cl- tbt  the 

J)iSt&, breachgd ydou!a dude8 by aflegedly not requkhg its conlmctor to post 'bonds, by . .  
. . I  

' 24:i oondoning conflicts of interat, by f a h g  in customer b d c e  bctions, by failing to repeatedly I 
' "  25 

meet construction deadlines, and not removing the contractor well before the bast construction 

- 6 -  
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' 5  

' 6  . .  

. .' 7 . , .  . . . .  

, .16 

17 

18 

, .  19 

' 20 

. .  . . .  . .  . .  
. .  . . . .  , ,  . .  . .. 
. I .  

' . 21, 

. . .  22 

~ . , .  

W a v  known on or prior to March 15,2004 by PlaitltifFs own 

2064 notiw of claim simply came too late and 

against the Pinal County an8 387 Districts Defendants. 

IV. 

As the pfnal County.and'387 Districts Defmdmts mtd in their original Motion, pubgc 

do .not owe a Zidwiary duty to individual rate-payers' within the tern';tory that the 
" I ,  .. 

5 P.U.R. 4' 512, 860 F.2d 793 (Om 1993). 
duty, as a &attar of law, Plaintiffs Count VII Ms to statea 

case ta suggest that a utility provider should be mquimd 

to'obaerve a fidwiary duty toward the peffsons rcouv&q those utility ~ervices;, Plaintiff &at cites 

Jack~oti, 133 F.3d 694, 703 (9* 'Ch. 1998) which mersly lqlcls thert "a corporate . 

fiduciary of the carpomtion." This u m m h b l e  le@ proposition has no application 

to the present cue, Blahtiff L ~t property developer. The 387 Distdcts DefWhts are a provider 

ofwater and wubwater # d c e  pumant to speciflo statutory authorhath. The Plaintiff is not a 

shareholder, &motor, supervisor, member, offleer, or cxmployes of the'387 Districts Defendants. 

plktiff icr'mdy the recipient of servims for the property that it may own within district 

tieinsSrr v. Marqrcplr, 112 A r k  304,306,53 1 P.2d 

duty to Mb or her corporation. Finally, 

Rss'n, 142 Cal.App.3d 642, 191 

cd.Rptr, 209 (1983). , In Cohmr, the oourt reiter&d a W d a  rule that homeowner's 

assooiatiom ow6 a'fiduaiary duty to "mb? because they are contractually tasked by those samd 

-7- 
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. ,  ' .  

nembers with handling a wide m y  of s d ~ s  inchding maintenance and repair of utilities, 

ighting, sanitation, &rcment of m& ordinancm, and the b. ~dditiona~ty, Ilomcowner's 

&overned by their own members. A government ruxl public utility 

a aru obligated to providedlacrate services in the m of wate 

am not mamba or diraocors of thb distriate. Indeed; in its 

msition of ownership andogms to the ownership of a corporation to its stookholders." See 

g in the enabling statuto8 for: srioh didriots 

nntal utility owe8 a fxducjgrY duty to customers . .  

by the law and which may have a Wjde- 

raxlglng impact on govermmb imd utility proddim. Often times, a public umty within a portion 

[if this State, whether the utility is g o v d  by a private compmy, quasi-publia entity, or 

tovemnena entity, Will be the only provider of a sedce. A determination . .  that the 

a utility aa8 its custommi ia a fiduoiary om will have wlde raaging impact 

sttrntiallly Encreaaed litigation bstwesn a multitude of service prov@i%'~ and 

Q V ~  e multitude of oithns,  The Pinal County and 387 District Dehdants urge this 

court refirrin.frvmr reoogaidrsg a causa of action that is not medtbd by the law, whioh Will 

rcqu&~'&@g ch-8 in the manner ih w k h  utilities are administcr8d, and which could 

orate a e~bnttiqtid wive ofhigatim. 

V. 

In Count V;tl[I ofthe Amended C~mpltht, Plaintiff attempts to tuh alleged breaches of 

statutory dutia into claims for tort liabili&. While breaches of certain statutory mandata may 
give rise to tort liability, those cited by PI 

- 8 -  
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Algain, none of the cases o i t d  by Plaintiff shad light on whether the statutory duties in 

relation to a utility governed by 8 publio entity Bupport tort causes of action. The cast that 

Plaintiff cites which oomes close& to analyzing whathos violations o f  a statutory soheme can give 

chima i s  Thomas Y. O o u ~ u l t ,  163 A&. 159,786 P.2d 1010 (Am, 1990). Tn that 

ourt held that violations of the Regidantid Landlord and T W t  Act can give rise to a 

the mutt waa impressed, foremost, by tho fact thatthe 

another W e v e d  party" with " ' h g m '  ox 'actual 

. .  

facdon. Id, Ensoconc 

Act itself "provides a tanant, a 

el-g~s': viala.tians o f t t i k t  scofiom ofthe A&:' this - ~ l h t i m  on . ., 

ststute?p that d 0 . a  provide aayreme;dy for &tutory b m h .  
entirely the fbt that ARS, 848-909 li& the adidties that in 

the public intaxst or fbr public convenience. The 

any specified harm and does not exist for the "kction and 

ssfety of the public." See Alufaos v. National tkv. Co., 181 Ariz, 586,892 P,2d 1375 (App. 1994). 

Plrrindff also ignores that the other some of sta-tuory breach, ARS. #48-925, only 

provfchs that the ''Oontractor shall, before exmthg the contract, file dth the superintendent such 

bond or bonds t~ required under the provisions of title 34, chapter 2, article 2," Titla 34, chapter 

2, 2, [A.R.S. 834-2211 is the statute that sets forth the procedural qkts of public 
construdon projects, including the boadin$ and: s&dty related to pubtic conatruotion projects. 

'TIds'specB~ statuts is for the protection of the public entity hvolved in tbe conkting; it does 

ry pmviaions cited by Piaintiff ih 

vemsnt districts. 

I t  I 

I I t  

- 9 -  
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RECEIVED SEP 09 zoos 
BEUS GEBERT PLLC 
A T I O N Y S  AT LAW ’ 

~ Leo R B e d M  Bar No. 002687 
C i e t t e  R Flani&M Bar No. 019771 

Attorneys for Plaintiff 

INfl[loE SUPERIOR COURT OF THE STATE OF ARLU)NA 

IN AND FOR THE COUNTY OF MARTCOPA 

LmmcoMMuNITIEs DEVELOPMENT, 
me., an Arizona colporaticm, 

Cam No.: CV2005-002548 

PLAINTm’S RESPONSE TO 
DEF’ENDANT SONORAN’S 
MdTTON TO DISMISS 

(Assigned to the Honorable 
Rut21 H. Hilliard) 

inent Requested) 

LRnnar Communities Development, Inc. (‘’Lennar”’ hereby submits its 

Motion to Dismiss. Defendant Sonoran’s Motion to 

onse is supporte 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

In its Motion to Dismiss, Defendant Sonoran Utilities, LLC (“Sonoran”) attempts to 

invoke the statute of limitations of the notice of claim statute as a basis for dismissing 

Lennar’s claims against it. Sonoran’s Motion is baseless. Neither Lennar nor any other entity 

SEP - 7 2005 



* 
c 

* ,  

1 

2 

with claims against Sonoran was or is required to file a notice of claim with Sonoran prior to 

initiating a lawsuit against it. The statutory provisions requiring the filing of a notice of claim 

apply only to a public entity or public employee. Sonoran is neither a public entity nor a 

public employee md, therefore, the statute is not applicable to it. In fact, Sonoran’s own 

contract with the water and wWewater improvement district specifically provides that it i2 

c 

4 

5 

ct with “qualified electors of the prop 

Shortly thereafter, Johnson advised Lemar and the other area landowners that new 
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. , a  

petitions to form the district would need to be signed. The new petitions provided for the 

Board of Supervisors to be the Board of Directors for the district and effectively removed 

Lennar and the other landowners’ ability to serve on the Board of Directors of the 
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21 

~ 22 

23 

24 

25 
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and collection lines, lift stations, pumps, valves, comections, storage and disposal facilities . 
. necessary to collect, treat and dispose of all.wastewater flows originating within thc 

district.....” (FAC 48 8tExh.B). 

4 

Sonoraq’s Water Supply and Wastewater Treatment Agreements with the Districts 

were 30-year renewable management agreements which ed Sonoran the right to 

Despite the specific requirements in the parties’ agreement, Johnson failed to post 

bonds, failed to obtain the necessary permits during the time agreed upon, and failed to meet 



, 

the construction schedule. (FAC 84-87). . 

On March 15,2004, Lmar sent Johnson and Sonoran a Notice of Default regardin1 

Sonoran’s failure to begin con&mtion on the facility, failure to timely post bond, and failm 

to timely obtain the Aquifer Protection Permit. (FAC 87 dt Exh. L). A copy of the Notice o 

Default was also sent to the Districts’ Board of Directors and the Phd County Attorney’: 

eless, on March 30,2004 Lennar again notified the Districts and the Board 

lupervisors of the continued defaults by Johnson and Sonoran and demanded that the Board 

tf Supervisors terminate the Management Services Agreement with Defendants Johnson and 
. .  



1 Sonoran as a result of the defaults. (FAC 99, 100 & Exh. N). Defendants failed to act or 
** 

2 Lennar's request and failed to control the situation and ensure the defaults were cured. (FAC 

Sonoran and Johnson continued to default under their agreement with Lennar by 

fbiling to moperate with Lennar in timely signing forms €or Lamar to obtain the necessary 

4 

5 

Water and further 

ete CoIlsfrudion and 

to be true and are treated in the light m 

5 Ariz.App. 299,425 P.2d 869 (Am,. 19 

23 Via Entruda TipJlouses Ass 'n, 5 14 P.2d 503 (App. 1973). 



A. 

Sonoran’s blanket assertion, without any legal support, that it is entitled to the 

Sonoran Is Not A Public Entity And Is Not Entitled to A Notice of Claim 
r. 

protections of Ark. Rev. Stat. $12-821.01 is misplaced. Arizona Revised Statute $ 12-821.01 

provides as follows: 

subdivision of the 

Although the language of a, statu& provides the primary evidence of  the @tent of the 

. , ., .._.. ...-, 
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legislature, courts will also infer intent fiom the statute's purpose. See SelZinger v. Freeway 

Mobile Home Sales, Inc, 110 Ariz. 573, 575, 521 P.2d 1119, 1121 (1974). The "purpose 
c 

behind [the Notice of Claim statute] is three-fold (1) to afford the agency the opportunity to 

day requirement of the statute. In my event, 

(Sonoran) and March 25, 2004 (the Districts and the Board of Supervisors) wherein each 

entity was advised of the defwlts, the potential h a g @  to Lennar as a result of the defaults 
. _ .  . 
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and each entity was afforded the opportunity to remedy the defaults. 

IV. CONCLUSION 

Sonoran’s claim that it was entitled to a Notice of Claim is without merit. Tb 

statutory provisions requiring a noticx of claim do not apply to Son 

Claim was time1 

foregoing mailed this 
September 2005 to: 

Lawrence C. Wright 
WRIGHT & ASSOCIATES 
Suite 3500 Financial Plaza 
1201 South Alma School Road 
Mesa,AZ 85210 
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Thomas K. W i e  
IRVINE LAW FIRM, P.A. ,? 

1419 North Third Street, Suite 100 
Phoenix, AZ 85004 
Attorneys for Defendant Sonorm &Pv i 

James M. Jellison . .  

Schleier Jellison scbleier, 
3101 North Central, Suite 1 

ts Pinal County Board 
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BEUS GILBERT PLLC 
ATTORNEYS AT LAW 

4800 NORTH SCOTTSDALE ROAD 
SUITE 6000 

SCOTTSDALE, ARIZONA 8525 1 
TELEPHONE (480) 429-3000 

Leo R. Beus/AZ Bar No. 002687 
Linnette R. FlanigadAZ Bar No. 019771 

Attorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

LENNAR COMMUNITIES DEVELOPMENT, 
INC., an Arizona corporation, 

Plainti fc  

vs . 
SONORAN UTILITY SERVICES, L.L.C., an 
Arizona limited liability company, et al., 

Defendants. 

Case No.: CV2005-002548 

PLAINTIFF’S MOTION TO 
CONTINUE HEARING ON 
DEFENDANTS’ MOTION TO 
DISMISS 
Currently Set: October 14,2005 at 8:30 a.m. 

(Assigned to the Honorable 
Ruth H. Hilliard) 

PlaintZf, through counsel undersigned, hereby requests this Court continue the Motion 

to Dismiss hearing currently scheduled for October 14,2005 at 8 3 0  a.m. Lead counsel for 

plaintiff is scheduled to be out of state on that date on a pre-planned and pre-paid vacation. 

Plaintiff requests that this Court reschedule the hearing at a date and time convenient to the 

Court after October 18,2005. This Motion is made in good faith and not for the purposes of 

delay. 

~ \ l O 2 6 6 U ~ i c a d i n g s W m  to Continue Hearing on MTD.doc 
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DATED this 3 19 day of September 2005. 

BY 
Leo R. Beus 
Linnette R Flanigan 
4800 North Scottsdale Road, Suite 6000 
Scottsdale, AZ 8525 1 
Attorneys for Plaintiff 

Original of the foregoing filed and a 
copy hand-delivered this 3b-t day 
of September 2005 to: 

Honorable Ruth H. Hilliard 
Maricopa County Superior Court 
10 1/20 1 West Jefferson 
Phoenix, Arizona 85003 

Copy of the foregoing mailed this d-k 
day of September 2005 to: 

Lawrence C. Wright 
WRIGHT & ASSOCIATES 
Suite 3500 Financial Plaza 
1201 South Alma School Road 
Mesa, AZ 85210 
Thomas K. Irvine 
l R W  LAW FIRM, P.A. 
14 1 9 North Third Street, Suite 100 
Phoenix, AZ 85004 
Attorneys for Defendant Sonoran 

Iames M. Jellison 
Schleier Jellison Schleier, P.C. 
3 101 North Central, Suite 1090 
Phoenix, AZ 850 12 
4ttorneyfor Defendants Pinal County Board of Supervisors & The 387 Districts 

2 
:\10266URnnar\PleadingsW to Continue Hearing on MTD.doc 
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Lat J. Celmins 
Blake E. Whiteman 
Michael L. Kitchen 
Margrave Celmins, P.C. 
8171 East Indian Bend, Suite 101 
Scottsdale, AZ 85250 
Attorneys for Defemhts Johnson & Boulevard 
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SEB 3 0 2005 

SCHLEIER, JELLISON & SCHLEIER, P.C. 
3 10 1 North Central Avenue 
Suite 1090 
Phoenix, Arizona 850 12 
Telephone: (602) 277-0157 
Facsimile: (602) 230-9250 

JAMES M. JELLISON, ESQ. #012763 
Attorneys for the Pinal County and 387 Districts Defendants 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

LENNAR COMMUNITIES 
DEVELOPMENT, INC., an Arizona 
corporation, 

Plaintiff, 

vs . 
SONORAN UTILITY SERVICES, 

corn any; GEORGE H. JOHNS0 k and 
L.L.C., an Arizona limited liabilit 

JAN$ DOE JOHNSON, husband and 
wife; BOULEVARD CONTRACTING 
COMPANY, INC., an Arizona 
corporation; PINAL COUNTY BOARD 
OF SUPERVISORS, a political 
subdivision of the State of Arizona; 
LIONEL D. RUIZ, in his capacity as a 
member of the Pinal County Board of 
Supervisors; SANDIE SMITH, in her 
capacity as a member of the Pinal 
Coun Board of Supervisors; DAVID 

the Pinal County Board of Supervisors; 
JIMMIE KERR, in his capacity as a 
former member of the Pinal County 
Board of Supervisors; THE 387 WATER 
IMPROVEMENT DISTRICT, a Pinal 
County Im rovement District and a 
political su Y3 division of the State of 
Arizona; THE 387 WASTEWATER 
IMPROVEMENT DISTRICT, a Pinal 
County Im rovement District and a 

Arizona, 

SNID 3 R, in his capacity as a member of 

political su Y3 division of the State of 

Defendants. 

CASE NO. CV2005-002548 

JOINDER IN PLAINTIFF’S MOTION 
TO CONTINUE HEARING ON 
DEFENDANTS’ MOTION TO DISMISS 

(Assigned to the Honorable Ruth H. Hilliard) 

SEP 2 9 2005 
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Defendants Pinal County Board of Supervisors, Lionel D. Ruiz, Sandie Smith, 

David Snider, Jimmie Kerr, the 387 Water Improvement District, and the 387 Wastewater 

Improvement District (collectively, the “Pinal County and 3 87 Districts Defendants”), by 

and through counsel, hereby join in Plaintiffs Motion To Continue Hearing On 

Defendants’ Motion To Dismiss, but for reasons other than proposed by Plaintiff. The 

Pinal County and 387 Districts Defendants assert that it would be proper for the Court to 

first decide the change of venue issue before setting oral argument or deciding upon the 

motions to dismiss. 

DATED this 28th day of September, 2005. 
I 

3 87 Districts Defendants 

ORIGINAL,and One Copy of the foregoing 
filed this 28 day of September, 2005, with: 

Clerk of the Court 
Maricopa County Su erior Court 
20 1 West Jefferson s treet 
Phoenix, Arizona 85003 

COPY of the foregoing hand delivered 
this 28th day of September, 2005 to: 

The Honorable Ruth H. Hilliard 
201 West Jefferson Road 
Phoenix, Arizona 85003 

COPY of the foregoing mailed this 28th 
day of September, 2005 to: 

Leo R. Beus 
Linnette R. Flanigan 
Beus Gilbert PLLC 
4800 North Scottsdale Road 
Suite 6000 
Scottsdale, Arizona 8525 1 
Attorneys for Plaintir 
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Lawrence C. Wright 
Wright & Associates 
Suite 3500 Financial Plaza 
120 1 South Alma School Road 
Mesa, Arizona 852 10 

Thomas K. Irvine 
Irvine Law Firm, PA 
141 9 North Third Street, Suite 100 
Phoenix, Arizona 85004 

Attorneys for Defendant Sonoran Utility Services, LLC 

Lat J. Celmins 
Blake E. Whiteman 
Michael L. Kitchen 
Mar ave Celmins, P.C. 
8 17 fkast Indian Bend, Suite 10 1 
Scottsdale, Arizona 85250 
Attorneys for Defendants Johnson & Boulevard 
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